A detailed legal analysis of why the case of For Women Scotland was wrongly

decided by the UK Supreme Court — executive summary

Executive summary

This paper undertakes a detailed critique of the UK Supreme Court’s judgment in For Women
Scotland (“FWS”), arguing that the Court misapplied both the correct interpretative approach
and the relevant EU-derived equality law.

The paper sets out to examine each of the seventeen “premises” summarised by the UKSC at
para 265 of its judgment. After outlining the background and procedural history of FWS, the paper
analyses premises 1-17 in sequence, before assessing whether the Court’s ultimate conclusion
that sex in the Equality Act 2010 relates to biological sex rather than certificated sex is factually,
legally and procedurally justified.

Key points

1) The key premise of the UKSC judgment in FWS is that the definitions of sex found in the Sex
Discrimination Act 1975 were transposed into the Equality Act 2010, and therefore the definitions
of sex found in the Equality Act should be given a biological reading, as thatis the approach taken
in the Sex Discrimination Act.

However, that is factually incorrect. The background and secondary materials relating to the
Equality Bill demonstrate that the provisions of the Equality Act relating to sex and gender were
introduced to give effect to two EU directives: the Gender Directive (Directive 2004/113) and the
Recast Equal Treatment Directive (Directive 2006/54). The Sex Discrimination Act 1975 was
amended by the Sex Discrimination (Amendment of Legislation) Regulations 2008 in order to give
effect to the Gender Directive as close to the implementation deadline of 21 December 2007 as
possible.

These amendments changed the definitions of sex found in the Sex Discrimination Act from one
where the terms “man” and “woman” were used, to a gender-neutral definition where people
were either one sex or the other, in order to give effect to EU law. The changes introduced by the
Gender Directive were then rolled into the Equality Act 2010. Therefore, the definitions of sex
found in the Equality Act 2010 are derived from the Gender Directive and not the Sex
Discrimination Act 1975, which was repealed in its entirety once the Equality Act came into force
in 2010. The Sex Discrimination Act is therefore irrelevant when it comes to interpreting the
Equality Act and the Supreme Court should have interpretated the Equality Act in conformity with
the Gender Directive, not the Sex Discrimination Act 1975. The Equality Act’s meaning of sex is
derived from EU law, not the Sex Discrimination Act 1975.

2) The case of FWS was started during the transition period, when EU law still applied. When
deciding a case where the cause of action accrued during the transition period, the applicable
law is the law that was in force then i.e. EU law, not the law that was in force when the case was
heard by the Supreme Court in November 2024. Therefore, the Supreme Court should have
interpreted the Equality Act 2010 in line with EU law, which has been gender inclusive and
applying a certificated sex reading to the term sex since 1996.

3) Between paragraphs 8-30 of the FWS judgment the UKSC lays out the principles of statutory
interpretation that they intend to apply. The method they are using is the common law or global



method of construction, where external aids to interpretation play a secondary role. Therefore,
the Supreme Court does not appear to have considered any of the background documents to the
Equality Act 2010, such as the Discrimination Law Review: A Framework for Fairness: Proposals
for a Single Equality Bill for Great Britain which was published in 2007, or the two Command
Papers published by the Government Equalities Office: Framework for a Fairer Future — the
Equality Bill (Cm 7431); and The Equality Bill - Government Response to the Consultation (Cm
7454). Explanatory notes to the Equality Bill were also published. Altogether, there are in the
region of 500 pages of background documents that explain the EU law background to the Equality
Act, particularly the effect of the Gender Directive on the Equality Act provisions relating to sex
and gender reassignment. In its judgment, the Supreme Court appear to be presuming that the
Equality Act is purely a national law, which is demonstrably wrong. Their understanding of the
background to the Equality Act is based on a fundamental and fatal misunderstanding of the
factual background to the Equality Act, which is derived from EU law. As the Equality Actis derived
from EU law then the Supreme Court should have used a purposive, EU-conforming approach
when interpreting the Equality Act, rather than the common law or global method of construction
they did in fact use.

4) Overlooking CJEU caselaw (Premises 3-6, 11-13): The analysis demonstrates that, since the
case of PvS (C-13/94[1996]), discrimination “by reason of gender reassignment” has been
treated as sex discrimination under EU law and that these principles were carried into UK law via
the Equality Act—yet the UKSC judgment silently departs from this line of authority without
justification. Given that the case of FWS was started during the transition period, the UKSC has
arguably breached s127(1) and s4 of the EU-UK Withdrawal Agreement by not interpreting and
applying the EU law in force in the United Kingdom during the transition period “in conformity with
the relevant case law of the CJEU handed down before the end of the transition period” and nor
have they produced “the same legal effects within the United Kingdom as within member states”,
when deciding the case of FWS. Lord Lloyd Jones in the UK Supreme Court case of Lipton v BA
City Flyer [2024] argued that in relation to cases that started during the transition period, if the
Supreme Court were to refuse to apply the relevant CJEU caselaw (which they have refused to do
in the case of FWS), there would appear to be at least a serious risk that the United Kingdom
would be in breach of articles 4 and 127 of the Withdrawal Agreement, although his was a minority
view.

In the alternative, the Supreme Court in the same case took a majority view that if a case started
during the transition period then the Supreme Court could depart from previous CJEU caselaw,
on the assumption that the Retained EU law (Revocation and Reform) Act 2023 was going to give
the higher courts far wider discretion to depart from CJEU caselaw. However, those wider powers
to depart from CJEU caselaw were revoked by the Labour government in September 2024.
Therefore, in order for the Supreme Court to depart from previous CJEU caselaw in the case of
FWS, they would need to show that the decisions made by the CJEU in relation to sex and gender
reassignment were wrongly decided. If the trans inclusive decisions of the CJEU in the cases of P
v S, Richards and MB v Secretary of State for Work and Pensions were not wrongly decided by the
CJEU then the Supreme Court is required to apply the principles derived from those cases. The
Supreme Court haven’t argued that those CJEU decisions were wrongly decided, therefore they
were required to apply those principles in the case of FWS (but didn’t).
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Conclusion

The paper concludes that, on a proper purposive, EU-conforming reading—reflecting the
directives’ definitions and the CJEU’s settled caselaw—the term “sex” in the Equality Act must be
given a “certificated” (acquired) sex reading. The Supreme Court’s contrary conclusion is
factually, legally and procedurally flawed, and may well have placed the UK in breach of its
transition-period commitments under the EU-UK Withdrawal Agreement.



